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SQA: Where’s Our Say Part 1 

Letter from Tracy Kirk on behalf SQA: Where’s Our Say 
 

Sent via email on 7th September 2020 
Cc : Education and Skills Committee 
 
Dear Deputy First Minister, 
  
We write to you at what is a very significant time for children’s rights in Scotland. We 
look forward to continuing to engage with a range of young people as the United Nations 
Convention on the Rights of the Child (Incorporation) (Scotland) Bill makes its way 
through Parliament. The children’s rights leadership which Scotland can show globally is 
something which could really make Scotland the best place in the world to grow up. 
 
As you are aware, many young people have written to yourself and other MSPs to voice 
their frustration at having been prevented from being formally assessed via 
examinations, from participating in the SQA alternative grading process and being 
entirely excluded in the appeals process. 
 
Latterly, we have heard from many young people who are frustrated by the extremely 
limited nature of the SQA appeals process for 2020. Many of those who have contacted 
us report being disadvantaged by the alternative Scottish grading process - a process 
they have been prevented from participating in from the very outset.  
 
Worryingly, many young people report feeling ‘left behind’, victims of unfairness which 
they cannot challenge in any way and which seems to be going unnoticed. We felt it was 
important to send this letter to highlight problems faced by some young people and 
encourage you to urgently direct the SQA to amend the grounds of appeal for 2020 
to ensure fairness, equality, and children’s human rights compliance. 
  
Proposed change to appeals process 
 
We are writing to ask you to amend the grounds of appeal so that:  
 
Young people should have a right to appeal (where the centre declines to submit one) 
where 

1.                  Evidence is available that did not form part of the centre’s 
assessment (for example returned coursework, or failure to take account 
of exceptional personal circumstance) 

2.                  There is evidence that the centre’s estimated grade was a 
downgrade from previous attainment and/or teacher’s estimate to UCAS 
in support of the young person’s personal statement.  

These proposed amendments to the appeal grounds were developed in discussion with 
the office of the Children and Young People’s Commissioner Scotland. We understand 
they wrote to you on 2nd September asking you to consider putting these changes in 
order to protect the rights of all young people to a fair and equitable process. 
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These grounds would not be expected to lead to a significant number of appeals. 
Instead, these additional grounds would ensure fairness in the system and deal with 
the problems of 2020 before it is permitted to escalate into 2021 and in some cases for 
much longer. Given the focus on exam results for future opportunities, it is important that 
the Scottish Government focus upon a solution to the 2020 SQA grading process which 
is based upon fairness. This would provide a solution for many of the young people who 
have contacted their MSPs and ourselves over the last month and whose circumstances 
we outline below.  
 
Personal circumstances  
 
We have heard from a number of young people who have personal circumstances which 
were not taken into account during the centre assessed grade estimations, moderation 
and ranking, nor by the SQA in any of its processes. A number of these young people 
are distraught that not only did they face adversity or challenges in their lives prior to 
lockdown, but that by ignoring these circumstances, they have been doubly 
disadvantaged through this year’s events, through no fault of their own.  
 
Examples include children who are cancer patients, or suffering other illness, who were 
not attending school; young carers who were medically signed off from school and did 
not get the support they were entitled to from their local authorities; home schooled 
students whose parents estimates were not considered sufficient; students suffering 
from a range of illnesses and conditions including mental health difficulties, family 
difficulties such as poverty, disability, bereavement, or those living in fear of 
violence,   which their school was not fully aware of and which impacted upon their 
abilities and prior performance, in the lead up to lockdown.  
 
Even in circumstances where the school or other members of the Team Around the 
Child were aware of the adversities and personal circumstances which were barriers to 
the child’s learning and performance prior to lockdown, there was no mechanism in 
the SQA alternative processes which permitted holistic child-centred 
assessments and estimates to be prepared, in line with the GIRFEC framework nor 
the Additional Support for Leaning legislation and guidance. Hence, the SQA’s 
alternative model did not properly align with existing best practice for assessment and 
estimation and failed at every stage to take account of any child’s or their families’ 
or other professionals’ views. 
 
The holistic assessment which teachers were advised to undertake by the SQA should 
have included meaningful input from the students themselves. Article 12 of the UN 
Convention on the Rights of the Child requires that young people must be involved in 
decisions which affect them. However, the SQA expressly directed teachers not to have 
conversations with students about estimated grades or any of their personal 
circumstances. This meant young people were prevented from being involved in 
decisions which have a significant impact upon their futures.  
Further, it is important to recognise that guidance on Article 3 of the Convention states 
that ensuring decisions are made in the “best interests” of a child requires that child to 
be involved in decisions, where they wish to be involved. Unfortunately, the alternative 
grading process, and now the appeals process, fails to uphold a child’s right to be 
involved in decisions which impacts them. 
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University admission 2020 
 
On Friday 4th September we heard from a number of students who had been told there 
was no space for them in courses applied for. This was followed, in some cases, with a 
comment that the Deputy First Minister did not appreciate the set up of their courses and 
facilities before making a commitment to ‘make provision for enough places in 
universities and colleges to ensure that no one is crowded out of a place that they would 
otherwise have been awarded’. Unfortunately, this commitment has not been met in 
many cases and students have lost places as a result.  
 
Also, on Friday 4th September, some universities extended the deadline for accepting 
places until 28th September. However, this is dependent upon a successful appeal prior 
to this date. Unfortunately, the current appeals process would not allow many of these 
young people to have an appeal submitted.  
 
The main barriers to appealing are (1) the very limited grounds of appeal set by the SQA 
and (2) schools not supporting an appeal request from students which therefore fails to 
allow students a form of redress. Students simply have no options available to them. 
 
It is important to note that in many of these cases there is evidence of prior attainment, 
UCAS predicted grades submitted by teachers, and personal circumstances which 
should have been considered and could be used in an appeal. 
 
University admission 2021 and beyond  
 
There seems to have been a failure to consider the impacts of the 2020 alternative 
grading process and lack of appeals process going forward.   
 
Some young people have been forced to study lower level subjects as a result of 
personal circumstances not being taken into account in making the holistic grade 
estimations. Without a change to the appeal grounds, this will mean that universities 
need to make allowances going forward due to students not being permitted to sit their 
higher courses in one sitting, as would normally be expected.  
 
Further, some Scottish universities have written to applicants with offers for 2020 stating 
that they will carry their place over to 2021 but only where they sit an exam in Autumn of 
2020. This is not a condition which Scottish students can satisfy. This places Scottish 
students at a disadvantage compared to their English counterparts.  
 
Inconsistency with Equality Legislation  
 
It is also important to highlight that many young people who feel they have been the 
victims of discrimination under the Equality Act 2010 are being prevented from 
appealing. An SQA appeal can be submitted where:  

‘The centre is of the view that a candidate’s estimate was affected by 
discrimination or other conduct by the centre that is unacceptable under the 
Equality Act 2010.’  

However, this ground relies upon schools agreeing that they have acted in a manner 
which was discriminatory. Students who feel they have been disadvantaged simply 
cannot ask for an appeal because the SQA does not recognise the right of students to 
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appeal directly to the SQA. This makes it very difficult, if not impossible for a student to 
raise an appeal under this ground.  

Children’s rights response 

We feel it is important to recognise that older children, often referred to as adolescents, 
are a group which the UN Committee on the Rights of the Child have emphasised as 
requiring a different approach to their rights. This reflects the Committee’s view that as 
an individual approaches adulthood there are increasing capacities for decision making 
(often referred to as evolving capacities). In Scotland we recognise these abilities in 
many ways. 
 
Consistent with Article 5 of the Convention, older children should be encouraged and 
supported to build their capacities in order to help them make ‘free, informed and 
positive decisions and life choices’ to enable them to safely navigate their transitions into 
adulthood. Thus, it is important to recognise the experience and understanding of 
adolescents when making decisions which affect them – in this case it is crucial to 
recognise the hard work and autonomy young people have exercised in working towards 
their SQA examinations, and thus they should be included in the decision making 
processes.  
 
It is important to emphasise the significant impact these decisions can have going 
forward and therefore the importance of having an appeals process which meets the 
demands of having a system that is fair.  
 
We share your passion and commitment for children’s rights and an approach to 
education which is centred upon the individual. These proposals would provide the 
children’s rights leadership Scotland seeks to provide by ensuring young people are 
central to the alternative grading appeals process.   
 
We would welcome further discussion of these issues with you and given the urgency for 
many students, We hope we can put something in place for these students as soon as 
possible.  
 
Kind regards, 
   
Dr Tracy Kirk and SQA Where’s Our Say? 
 
For and on behalf of the co-signatories listed below. 
  
Co-signatories  

Beverley Read 
Keir Smith     
Darren Mota 
Katherine Honeyman 
Beth Honeyman 
John McTaggart 
Rachael Hatfield  
Lynsey Smith 
Ellen Smith 
Leila Hickey-Fugaccia 
Lisa Fugaccia 
Maurice Hickey 
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Barry Black 
Mohamed Risan 
Nadah Murrssith 
Carla Fugaccia 
Lawry Angus 
Katrina Lambert 
Jack Dudgeon, Chair of the Scottish Youth Parliament 
Chloe Whyte, Trustee of ALYVE UK 
Keith Morgan 
Robert Gordon 
Cian Gullen 
Jeanette Miller 
Bailey-Lee Robb, MSYP and Trustee for Policy, Advocacy and Procedures  
Michael Murphy  
Gillian Murphy  
Sarah Murphy 
Caroline McDonald 
Giuseppe Fazzi 
Paul Hamilton 
Craig Wilson 
Dianne O’Donnell 
Stewart Cross 
Kelly MacKay 
Cameron MacDonald Smith 
Ross Macleod  
Cowan Hayden Atkin 
Anna Nisbet 
Stacey Smith 
Aimee Reilly 
Jessica Martin 
Crista Arthur 
Alasdair Smith 
Findlay Smith 
Jill Tonks 
Judith Dickson 
Kristen Dalziel 
Charles Dalziel 
Bernadette Murray 
Jill Swales 
Moyra Smith 
Neil Smith 
Alan Petrie 
Lorraine Foster 
Maureen McAlpine 
Eric Laurier 
Karen Burke 
Margaret Forrow    
Elizabeth Fazzi 
Giuseppe Fazzi 
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Joe McTaggart 
Dan Swanton 
Sumeet Jain 
Max Carcas 
Rumit Somaya 
Maire McCormack, children’s rights consultant for the Playback Learning Academy 
Paul Thompson 
Aneesa Risan 
 

 

SQA Where’s Our Say Part 2/ 

Letter to the Education and Skills Committee from Rachael Ann Hatfield, on 

behalf of SQA Where’s Our Say 

 

Dear Education and Skills Committee members,  

As you are aware the SQA: Where’s Our Say campaign group has been highlighting 
the need for a child rights approach during what has been an undoubtedly 
exceptional year for Scottish students. We believe that for the results system to truly 
be fair, the rights of children and young people must be at the heart of Scottish 
education.  
 
The impact and implications of this years’ handling of the exam results process on 
children’s rights have only further underpinned why, as a country,  we need to 
ensure young people are aware and are part of the discussions surrounding issues 
that affect them. As we come to the final weeks were young people who may be still 
attempting to find ways to challenge the SQA appeals system, we must begin to turn 
our attention to young people who will be part of the 2021 exam diet, and to do that, 
we must look at the young people who were left at a disadvantage in 2020. 
 
ADDITIONAL APPEALS PROPOSAL:  
 
Young people should have a right to appeal (where the centre declines to submit 
one) where 

1.                  Evidence is available that did not form part of the centre’s 
assessment (for example returned coursework, or failure to take 
account of exceptional personal circumstance) 

2.                  There is evidence that the centre’s estimated grade was a 
downgrade from previous attainment and/or teacher’s estimate to 
UCAS in support of the young person’s personal statement.  

These proposed amendments to the appeal grounds were developed in discussion 
with the office of the Children and Young People’s Commissioner Scotland. We 
understand they wrote to the Deputy First Minister and Fiona Robertson on 2nd 
September, forwarding a copy to the committee, asking them to consider putting 
these changes in order to protect the rights of all young people to a fair and equitable 
process. 
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CASE STUDY EXAMPLES 
 
As a campaign group, we have heard of several students who have been impacted 
by the way the centre assessed grades were undertaken by both the SQA and 
learning centres.The examples outlined below highlight the extent of the problem 
and how the proposed amendments to the appeal process could help a small, but 
significant group of young people. In Scotland we don’t choose whose future 
matters, because everyone matters. This is reflected in the words of the First 
Minister on 5th August where she stated that anyone who felt they had been 
disadvantaged by the SQA process due to personal circumstances could appeal - 
this promise has not been upheld. 
 

• Many students with high UCAS predicted grades - decided by teachers, saw 
their grades fall under the Centre Assessed Grades - also decided by 
teachers, as a direct result of the SQA guidance supplied to teachers. They 
have no right to appeal, unless their school believes there has been an error. 
Two students in the same school with the same problem came to us. One was 
allowed to appeal, the other wasn’t because the guidance teachers saw the 
cases differently. This is unfair. 

• Young carers who have admissions from teachers that their grade estimations 
were based on a lack of engagement with out of school clubs. Teachers did 
not know they were young carers and therefore they have been 
disadvantaged twice. 

• Young people in care not being involved in their grade estimations, in breach 
of the corporate parenting guidelines. 

• Home schooled students having no guidance available to them and therefore 
no grades were provided for the 2020 grading process. These young people 
have a range of reasons they work at home. Their right to education is the 
same as other students. However, the SQA and Scottish Government failed 
these young people who must not repeat the academic year. Given the 
uncertainty around covid-19, this is a big concern going forward. 

• Students who feel they have been discriminated against have no way of 
appealing and asking for an independent review into their case as the SQA 
decided that such reviews should be completed by the teachers who 
breached the rights of young people in the first place. 

• Asylum seekers told by their schools that they were not entitled to appeals 
because there was no recourse to public funds. 

• Schools sending out mass communications to their students saying that 
students are not eligible for appeals so not to ask ensure that young people 
feel shut out of major decisions about their own futures. 

• Schools wrongly submitting appeals which do not fall within the very limited 
grounds provided by the SQA which results in a rejected appeal and no 
redress for individual students who simply lose their grades and opportunities 
underpins the need for an appeals process which allows direct appeals by 
students when their schools disagree or do not have the resources to appeal 
on their behalf.  

 
In all of these examples, evidence would be available to launch an appeal, therefore 
supporting the additional grounds outlined above.  
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Further, there is a lack of clarity over whether those resitting grades will be accepted 
as ‘first sitting’ applicants. This is an issue for students having to undertake private 
schooling this academic year as well as those sitting lower level SQA qualifications 
which means that they will not manage to sit all their highers in one go. This seems 
to have been missed from the discussion and it is too important to forget. Without 
proper guidance and agreements with universities, the impacts of the 2020 SQA 
alternative grading process will be felt for a significant period of time.  
 
The letter which accompanies this evidence, written by Dr Tracy Kirk, highlights the 
implications for students going forward. Further, the research briefing provided to 
you highlights the extensive breach in rights which has occurred and how this can be 
rectified to ensure that none of these young people feel the effects of Covid-19 going 
forward, potentially for a long time to come.  
 
We are hearing from lots of students whose mental health is deteriorating because of 
the lack of places to seek help. Constituent MSPs offering limited help that they can, 
letters to both the First Minister and the Deputy First Minister being lost in the list of 
other emails, when many require the appeals process to be changed ASAP to 
ensure they can go to university in 2020.   
 
We ask you to help ensure the rights of these young people are realised. We 
struggle to think of a way students could have been shut out of such a crucial 
process more. The reliance upon schools to submit appeals and the SQA’s refusal to 
be clear on how appeals will be decided as well as refusing to send coursework 
which legally belongs to the individual students compounds the seriousness of this 
situation for students. We must do more.  
 
We want Scotland to be the best place in the world to grow up but that starts at 
home - making sure we listen to young people who have been disadvantaged due to 
covid-19. 
 
Rachael Ann Hatfield, on behalf of SQA Where’s Our Say? 
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SQA Where’s Our Say Part 3 

Dr Tracy Kirk 

Children’s Rights, Education and Covid 19 

Submission to the Scottish Parliament Education and Skills Committee 

Introduction 

This research brief is intended to inform an understanding of the legal obligations the 

Scottish Government and the SQA have and how these should have underpinned 

the development of the alternative grading process and the appeals process. 

Further, it helps explain the reasoning behind the proposed amendment to the 

appeals process, as outlined in my letter dated 7th September 2020.1 It is also 

intended to inform future decisions made in terms of the SQA exam processes and 

alternative grading processes during COVID-19 and beyond.  

Legal obligations 

Every devolved nation within the United Kingdom has legal obligations to uphold 

rights contained within international human rights treaties. In terms of education and 

children’s rights the most notable international human rights treaties are the United 

Nations Convention on the Rights of the Child (CRC) and the European Convention 

on Human rights (ECHR).  

Since 1998, the Human Rights Act has meant that it is unlawful for public bodies, 

such as the Scottish Qualifications Authority (SQA), to act in a way which is contrary 

to the ECHR. It is important to note that the SQA and Scottish Government already 

have the legal obligations outlined in this briefing. Incorporation of the CRC will 

simply ensure children can challenge a breach of these rights in Scottish Courts. It is 

therefore of great importance that a proactive approach to respecting the rights of 

children is taken by both the Scottish Government and the SQA to ensure 

compliance with legal obligations. 

United Nations Convention on the Rights of the Child 

The CRC provides the broadest statement of rights for children. There are four ‘cross 

cutting standards’ and although they are rights on their own, they also underpin all 

the other rights within the Convention.2 These rights are non-discrimination (Article 

2), the best interests of the child should be the paramount consideration (Article 3), 

children’s rights to have views given due weight (Article 12) and the right to life, 

survival and development (Article 6). The UN Committee have stated that these 

rights should be considered in terms of all other rights contained within the CRC.3 

The right to education (Article 29) is also contained within the CRC and its aim is ‘the 

development of the child’s personality, talents and mental and physical abilities to 

                                                           
1 T. Kirk, Letter to Deputy First Minister, 7 September 2020 
2 L. Lundy, K. Hanson, Does Exactly What it Says on the Tin? A Critical Analysis and Alternative 
Conceptualisation of the So-called ‘General Principles’ of the Convention on the Rights of the Child’ 
International Journal of Children’s Rights 25 (2017) 285-306.   
3 United Nations Committee on the Rights of the Child. 2009. General Comment No. 12: The right of 
the child to be heard (CRC/C/GC/12). Geneva: United Nations, 5. 

https://docs.google.com/document/d/1mKVJjDx8FrcuvGhqWiLC4AyNPxwCyfq7xJ1NQ2jrSMA/edit?usp=sharing
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their fullest’. The UN Committee have emphasized that education should empower 

each child by helping them to develop skills, learning and other capacities, human 

dignity, self-esteem and self-confidence.4 While the CRC does not explicitly mention 

assessment, the UNESCO Convention Against Discrimination in Education states 

that education is ‘all types and levels of education, and includes access to education, 

the standard and quality of education, and the conditions under which it is given’.5 

Children’s rights scholars widely agree this includes assessment, especially given 

the fact grades are one of the conditions under which quality and successfulness of 

education is judged. 

SQA and the CRC 

It is important to note that the whole SQA system is not human rights compliant, 

therefore breaches the legal obligations SQA and Scottish Government has under 

the CRC. This breach in legal obligations occurred wwhen the right to appeal was 

removed. Since this time there has been an erosion of the abilities of young people 

to appeal, through their schools. There has been very limited access to redress 

when personal circumstances require to be taken into account. This is a key element 

of children’s rights – involving young people to be directly involved in processes 

which impact them. It is crucial to upholding the legal obligation to the rights of 

children that there is a right to redress when things go wrong and this has been 

removed from the SQA processes in a more blatant way over recent months.  

It is clear that the 2020 alternative grading process and the lack of effective appeals 

process fails to consider the empowerment of each child while supporting their self-

esteem and self-confidence, as the right to education provided within Article 29 of 

the CRC. It is important to highlight that decisions around education were not 

included in the Scottish Government’s Children’s Rights and Wellbeing Impact 

Assessments. Indeed, the Alternative Children’s Rights Impact Assessment 

commissioned by the Children and Young People’s Commissioner for Scotland 

(CYPCS) highlighted the lack of rights compliance in SQA alternative grading 

process 6  

The alternative grading process and the appeal process are simply not children’s 

rights compliant. However, it would be possible for the Deputy First Minister to 

exercise his powers under Education (Scotland) Act 1996, section 8 to ‘give SQA 

directions of a general or specific character with regard to the discharge of its 

functions and it shall be the duty of the SQA to comply with such directions’. This 

would allow the Deputy First Minister to advise the SQA to act in a manner which is 

children’s rights compliant by placing the child at the centre of the process. This is 

consistent with the CRC and the Getting It Right For Every Child (GIRFEC) 

framework. 

                                                           
4 United Nations Committee on the Rights of the Child. 2001. General Comment No. 1 on the aims of 

education (CRC/GC/20001/1). Geneva: United Nations. 
5 Article 1(2). 
6 Independent Children’s Rights Impact Assessment on the Response to Covid-19 Scotland, 
Observatory of Children’s Rights, July 2020 accessible here: https://cypcs.org.uk/wpcypcs/wp-
content/uploads/2020/07/independent-cria.pdf  

https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
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The next section will examine what a children’s rights response to assessment would 

look like. This is separated out for clarity. However, it is important to remember that 

the rights contained within the CRC work together as a package of rights. In terms of 

the right to education, for example, considering which decisions are in the best 

interests of children works alongside the right not be discriminated against which 

works in conjunction with the right to have their views taken into account on matters 

which affect them. 

Article 3: Best interests 

Article 3(1) of the CRC states that ‘In all actions considering children, whether 

undertaken by public or private social welfare institutions, courts of law, 

administrative authorities of legislative bodies, the best interests of the child shall be 

a primary consideration’. The UN Committee on the Rights of the Child has stated 

that public bodies, like the SQA, must consider ‘how children’s rights and interests 

are or will be affected by their decisions and actions’.7 

Article 3(1) states that each child should be a primary concern. While what is in the 

best interests of one child will differ from another child, as the Getting It Right For 

Every Child (GIRFEC) framework recognises, it is helpful to think of the best 

interests in terms of the CRC as a whole.8 Therefore, having a rights compliant 

approach is likely to ensure that the best interests of the child has been satisfied. 

This underpins the importance of a full and comprehensive Children’s Rights Impact 

Assessment from the outset of policy changes and development of alternative 

grading processes. Such an approach here would remember that the aim of the right 

to education is described as ‘the development of the child’s personality, talents and 

mental and physical abilities to their fullest’. 

In terms of the alternative grading process for 2020, it is clear that the aim of 

education was not central to the development of the process. The collective manner 

in which students’ grades were determined compared to previous cohorts, and 

crucially ranked against other students shows that there was no focus on the 

individual child, highlighting a breach of Article 3. Put simply, the alternative grade 

allocation process was not in the best interests of all children and no mitigations 

were put in place to ensure fairness and rights compliance.  

This could be rectified by allowing those young people who have personal 

circumstances which were not included in the Centre Assessed Grades the 

opportunity to appeal directly to the SQA. This is consistent with what the First 

Minister stated at the Daily Briefing on 5th August: ‘where an individual felt they had 

been disadvantaged by the SQA due to personal circumstances, they can appeal’. 

As I have written elsewhere, this is not how the SQA appeals system works and it 

would require a change to the appeals process for 2020 for this to be the case.9 The 

                                                           
7 United Nations Committee on the Rights of the Child. 2003. General Comment No. 5 on general 
measures of implementation of the Convention on the Rights of the Child (CRC/ GC/2003/5). Geneva: 
United Nations, 12. 
8 U. Kilkelly, L. Lundy, ‘The Convention on the Rights of the Child: Its use as an auditing tool’ (2006) 
Child and Family Law Quarterly 18, 331–50. 
9 R-A. Hatfield, T. Kirk, ‘SQA appeals: ‘No student should be disadvantaged’, Times Educational 
Supplement 2nd September 2020. 

https://www.tes.com/news/sqa-appeals-no-student-should-be-disadvantaged
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Deputy First Minister has the powers to order this change.10 A failure to do so not 

only breaches our international legal obligations under the CRC, it also undermines 

the GIRFEC approach. 

Article 2: Non-discrimination 

In terms of the SQA alternative grading process and appeals process, Article 2 

means that State Parties must respect each child’s right to education ‘without 

discrimination of any kind, irrespective of the child’s or his or her parent’s or legal 

guardian’s race, colour, sex, language, religion, political or other opinion, national, 

ethic or social origin, property, disability, birth or other status’. In terms of the 2020 

SQA alternative grading process, it is clear from the case studies collected by ‘SQA 

Where’s Our Say?’ that there has been instances of discrimination. This 

discrimination has been reinforced by the lack of interaction with the students 

themselves.  

Discrimination can be seen in terms of home-schooled students who were not given 

the option to present grades or evidence for grades to the SQA so must redo the 

entire year - this is despite other member states offering guidance for home schooled 

students. Likewise, many asylum seeking children were denied the right to discuss 

their circumstances with their teachers and many were told they were ineligible for 

an appeal due to their political status.11 Further, students with chronic and serious 

medical conditions including cancer and mental illness were judged based upon their 

school absence instead of engaging with the student directly to make an assessment 

based upon continued education outside school. Moreover, those who are in the 

care of the local authority require the SQA to take a corporate parenting role, which 

means speaking to them and ensuring they are not disproportionately 

disadvantaged, however the system failed to recognize this. Likewise, we heard from 

young carers where teachers reported lack of engagement with lunch time and after 

school classes as the reasoning for low grade estimations because they did not 

know the individual circumstances. Some of these examples showcase a lack of 

appreciation for the legal duties local authorities have and this reinforced the 

disadvantage that the alternative grading model created.  

While the Centre Assessed Grades model may have been beneficial for some 

students, it is important to put mitigations in place to ensure there is no 

disproportionate disadvantage, however this did not happen. It is only through 

providing mitigations for those who have been unfairly disadvantaged by the 

alternative grading process that Scotland meets its legal obligation not to 

discriminate against students under the CRC. 

Further, it can be argued that the methodology provided by the SQA to teachers 

further breached Article 2 as there was a failure to appreciate that when deciding 

what to assess and how, there should have been an opportunity for students to 

contribute to the ‘holistic’ assessment of grades. It is important to highlight that 

teachers were not asked to predict the performance of a child if they had sat the 

                                                           
10 Education (Scotland) Act 1996, section 8.  
11 This is discussed by SQA Where’s Our Say? and relates to a misunderstanding relating to the No 
Recourse to Public Funds rules. 
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exam. The SQA asked for ‘ … a holistic professional judgement based on a 

candidate’s attainment in all aspects of the course (ie all course components) and 

should reflect the candidate’s demonstrated and inferred attainment of the required 

skills, knowledge and understanding for the predicted grade and band estimated.’ 

This could have been a very proactive and child centred approach to assessment.  

The validity of an assessment method is based upon whether it is the best way to 

assess in the circumstances as well as the social consequences of the specific 

assessment method.12 The instruction by the SQA to schools not to discuss grade 

estimations with pupils means the ‘holisic professional judgement’ has not been 

achieved. This has heightened discrimination for certain groups of young people and 

there have been no mitigations put in place to address this. Therefore, there are very 

real human right breaches as a result of the alternative grading process and the lack 

of appeals process. 

Furthermore, it is important to state that the failure to allow an independent system 

whereby students can report instances of discrimination to a third party underpins 

the significance of this discriminatory breach. Currently, the SQA appeals process 

only permits schools to appeal on behalf of their students. This means that students 

are being told to go to the school who have acted in a discriminatory way towards 

them, and ask the school to submit an appeal based upon the schools wrongdoing. It 

is difficult to think of another area where individuals would be expected to go to the 

person who has discriminated against them to ask for legal redress. This underpins 

the seriousness of this situation and the importance of the Scottish Government and 

SQA taking action consistent with their legal obligations.  

Having a direct appeals process where the school does not agree to the appeal 

being put forward is extremely important if the Scottish Government and the SQA are 

to meet its legal obligations to firstly not discriminate against children in terms of their 

education and then secondly to offer a method of redress where discrimination has 

occurred. 

Article 12: ‘views of the child to be given due weight in accordance with the age and 

maturity of the child’ 

Article 12 requires State Parties to ‘assure to the child who is capable of forming his 

or her views the right to express those views freely in all matters affecting the child, 

the views of the child being given due weight in accordance with the age and 

maturity of the child’. This right applies to all elements of decision making which 

occurs in terms of education including school and classroom policy.13 

It is difficult to see any example of engagement with Article 12 in terms of the SQA 

alternative grading process. Although the SQA utilized their limited interaction with 

both Scottish Youth Parliament and CYPCS as evidence of Article 12 compliance in 

their less than satisfactory CRWIA, this fails to understand the nature of the legal 

                                                           
12 J. Elwood, L. Lundy ‘Revisioning assessment through a children’s rights approach: Implications for 
policy, process and practice’, Research Papers in Education, (2010) 25(3), 225-353. 
13 L. Lundy, ‘‘Voice is not enough’: Conceptualising Article 12 of the United Nations Convention on the 
Rights of the Child for Education’ British Educational Research Journal (2007) 33, no. 6: 927–42. 

https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-model-child-rights-wellbeing-impact-assessment.pdf
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obligation. This failure is underpinned by a lack of meaningful commitment to engage 

with young people on a frequent and meaningful manner.  

Exam results are personal to each individual and that underpins the importance of 

schools engaging with young people when deciding holistic grade estimations to 

ensure that personal circumstances are taken into account. Likewise, during appeals 

processes there must be an opportunity for children to raise concerns they have. 

Again, the First Minister said that students who felt personal circumstances had let to 

them being disadvantaged in SQA grade estimations could appeal – unfortunately, 

this promise has not been upheld despite pleas to the First Minister by students, 

parents and children’s rights advocates. 

Further, the UN Committee have stated unequivocally that ‘in decisions about the 

transition to the next level of schools or choice of tracks or streams, the right of the 

child to be heard has to be assured as these decisions deeply affect a child’s best 

interests’.14 There has been a sustained lack of abilities for students to engage with 

their teachers since the cancellation of exams ensuring the holistic professional 

judgement could not be done effectively and now the appeals process fails to 

provide redress students cannot successfully ask for an appeal where their schools 

refuse. Showing a clear breach in Article 12. This could be rectified by ensuring a 

child-centred approach to grade allocation where students can make teachers aware 

of any extenuating personal circumstances. This would be consistent with both 

GIRFEC and the CRC. Thereafter, having a direct right to appeal where evidence is 

available to support the application, would ensure that redress exists for students 

who were unable to speak to their teacher due to their individual circumstances.  

It would be hoped that an alternative grading process would do as it states in future 

by ensuring ‘holistic professional judgment’ is made by speaking to the child 

themselves.  

Conclusion 

In summary, it is clear that the alternative grade process and subsequent appeals 

process are not human rights compliant. However, there is a way in which the 

appeals process could become compliant with the legal obligations which the 

Scottish Government have. It is important that at the earliest opportunity the Deputy 

First Minister requests that the SQA amend their appeals process to ensure that 

there is a method of direct appeal for students where either a school is not willing to 

submit an appeal on their behalf or where the school are those alleged to have acted 

in a way which has discriminated against the student resulting in them being 

disproportionately disadvantaged.  

Going forward, it is important that legal obligations which the Scottish Government 

and the SQA have are considered from the outset. An effective Children’s Rights 

Impact Assessment (CRIA) would be a good first step, but it must be a first step. I 

have written elsewhere about the importance of using a CRIA to inform the 

development of policies to ensure that human rights underpins and informs the 

                                                           
14 United Nations Committee on the Rights of the Child. 2009. General Comment No. 12: The right of 
the child to be heard (CRC/C/GC/12). Geneva: United Nations, 25. 

https://childrensrightsadvocate.com/
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response.15 This did not occur at the beginning of the alternative grading process, 

and has not been done at all in terms of the appeals process. 

It is worth mentioning that the points referred to in this paper also apply to the 

Education Recovery Group – something with the Scottish Government should bear 

and mind and use to facilitate youth involvement and a children’s rights presence 

within the group. It is in everyone’s interests for the work of this group to be 

underpinned by children’s rights and I believe this is the intention of the Scottish 

Government.  

There is a simple solution to an extraordinary problem, respect every child’s rights by 

listening to them and involving them in major decisions about their own lives.  

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

                                                           
15 T. Kirk, ‘The Best Place in the World to Grow up: How can Scotland uphold its legal obligations to 
children and young people in these precedented times? Children’s Rights Advocate, 8th August 2020. 


